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vived, because in most cases the wife is still financially dependent on her 
husband. Statutes are almost universal in leaving the allowance of counsel 
fees pendente lite to the sound discretion of the court as applied to the par- 
ticular facts of each case. (1912) 12 Columbia Law Rev. 173; see Ida., Comp. 
Stat. (1919) § 4642; Wyatt v. Wyatt (1886) 2 Ida. 236, 10 Pac. 228. After the 
wife obtained judgment, an allowance was not granted for past services in 
the trial. Donaldson v. Donaldson (1917) 31 Ida. 180, 170 Pac. 94. But on 
appeal, an appellate court awarded the wife attorneys' fees to prosecute or 
defend the appeal. Spofford v. Spofford (1910) 18 Ida. 115, 108 Pac. 10S4. 
The degree of liberality in exercising the discretion varies. In some states 
the wife may get counsel fees although she is at fault. Robbins v. Robbins 
(1909) 138 Mo. App. 211, 119 S. W. 1075; see Cargnani v. Cargnani (1911) 
16 Cal. App. 96, 116 Pac. 306; cf. Harrison v. Harrison (1912) 146 Ky. 631, 
143 S. W. 40. In the instant case it might be argued that since the policy 
on which the allowance of counsel fees rests is to enable the wife to sue or 
defend, the guilt of her lawyer is irrelevant. But equity does not require a 
court to grant counsel fees to benefit the very one whose misconduct helped 
bring about the need for his legal services. Nor is the wife thereby financial- 
ly precluded from an appeal, since she can secure another lawyer more acceptable 
to the court. 

Evidence — Admissibility of Pleadings in Evidence. — The defendant was 
indicted for the murder of his son-in-law, B. B's wife and their child were 
living with the defendant. B's wife had been suing B for divorce, and he 
had filed a cross bill alleging adultery and asking for the custody of the 
child. At the time of the killing, the defendant, his daughter and grandchild 
were together on the highway. The defendant pleads self defense, alleging 
that B was the aggressor in the scuffle. In support thereof the defendant offers 
the cross bill of B praying for the custody of the child as evidence of B's 
attack on the defendant with the purpose of wresting the child from him. 
This evidence was excluded. Held, error, three judges dissenting. Richardson 
v. State (Ala. 1920) 85 So. 789. 

Originally unverified pleadings were inadmissible to prove facts contained 
in them, on the reasoning that as the mere suggestion of counsel they were 
proof only of the existence of such pleadings and the issues involved. Boileau 
v. Rutlin (1848) 2 Exch. *66S; Adams v. McMillan (Ala. 1838) 7 Port. 73; 
see Solari v. Snow (1899) 101 Cal. 387, 35 Pac. 1004. Verified pleadings, 
however, could be used as admissions of fact contained in them. Elliott v. 
Hayden (1870) 104 Mass. 180; Callan v. McDaniel (1882) 72 Ala. 96. To-day 
most jurisdictions admit unverified pleadings as evidence against the parties 
making them, and the absence of a verification goes only to the weight. 
Pope v. Allis (1885) 115 U. S. 363, 6 Sup. Ct. 69; see Nicholson v. Snyder 
(1903) 97 Md. 415, 55 Atl. 489; Jones, Evidence (1911) § 272. The admis- 
sion of such pleadings by counsel as evidence against clients follows from 
the rule that the statement of an agent within the scope of his authority is 
admissible against his principal. But in the principal case, since B, the party 
to the pleadings, is dead and no party to the prosecution, the cross bill can- 
not be introduced in evidence on the theory of admissions. There is a further 
difficulty: the connection between establishing B's desire to obtain custody of 
the child, and proving that he attacked the defendant is both remote and 
speculative. 

Evidence— Direct Testimony — Contract Requiring Eye-Witness to Acci- 
dent. — An accident insurance policy provided that the accidental character of 
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the injury should be established by an eye-witness other than the insured. 
Held, such a provision is void, because it attempts to govern the law of 
evidence. Rollins v. Business Men's Ace. Ass'n (St. Louis Ct. of App., Mo. 
1920) 220 S. W. 1022. 

An agreement wherein the parties stipulate concerning the manner of 
establishing a cause of action in such a way as to require direct proof where 
circumstantial evidence would otherwise be sufficient is of no force. Utter v. 
Travellers' Ins. Co. (1887) 65 Mich. 545, 32 N. W. 812. When, however, the 
parties contract that no action shall be maintained after the expiration of a 
certain time, the stipulation is valid. Cray v. Hartford Fire Ins. Co. (C. C. 
1848) 1 Blatchf. 280. The distinction seems to be that in the former case, the 
agreement goes to the manner of proof at the trial and governs the rules of 
evidence, whereas in the latter case, the agreements are by way of conditions 
which are satisfied before or at the time of filing suit, and hence have nothing 
to do with the laws of evidence. The court in the instant case pointed out 
(p. 1026) that the provision is not one which attempts to fix a condition under 
which the insurer "will become liable for a certain amount or for no amount 
but is attempting to fix the amount of evidence or the character of evidence 
which must be shown before such a condition can be pronounced as having 
existed." When the existence of a claim is sought to be established by methods 
provided for in an agreement as in the instant case, not only do the par- 
ties attempt, in effect, to be a law unto themselves, but they might stipulate 
for absurd provisions, such as to require a witness with red hair or blue eyes, 
and the like. 

Evidence— Motion to Discharge in Criminal Cases — Waiver by Introduc- 
tion op Evidence. — The defendant, on trial for a statutory offense, moved to 
be discharged at the conclusion of the state's evidence. The motion was denied 
and after having taken an exception, the defendant proceeded to introduce 
evidence. Held, the error, if any, in denying the defendant's motion, was 
waived by the introduction of evidence in his behalf. Wukina v. State (Ind. 
1920) 128 N. E. 435. 

The instant case is in accord wtih the prevailing rule on this point. 
Hodson v. United States (C. C. A. 1918) 250 Fed. 421; State v. Chafin (1916) 
78 W. Va. 140, 88 S. E. 657; People v. Slaughter (1913) 182 111. App. 612. 
That the defendant's evidence may cure defects in the government's proof is a 
strong reason for urging this rule. The opposite view is maintained on the 
ground that this evidence should not be used against the defendant since he 
had the right to have his motion decided without it. State v. Bacheller 

(1916) 89 N. J. L. 433, 98 Atl. 829. The difficulty with the rule of the in- 
stant case is that it comes dangerously near to compelling the defendant to 
prove his innocence before the state has really made a case from which his 
guilt could be inferred, or else to forego at his peril a defense on the merits, 
if he wishes to test the accuracy of the refusal of his motion to dismiss. This 
rule also permits isolated pieces of the defendant's testimony to be used against 
him to cure defects in the case for the prosecution. See People v. Crane 

(1917) 34 Cal. App. 760, 168 Pac. 1055. And yet the rule in the Bacheller 
case, if followed to its logical conclusion, might lead to this undesirable situa- 
tion : a criminal whose guilt had been clearly, though perhaps inadvertently, 
proved by his evidence, would have to be discharged because the state had 
failed in the first instance to make out a sufficient case against him. The fail- 
ure of justice that would result in such a case justifies the majority view. 

Evidence — Unlawful Seizure — Fourth Amendment. — A government revenue 



